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TATEL, Circuit Judge: Appelant, an employee of the D.C.
Housing Authority, ostensibly lost her job as part of a “reduction
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in force” undertaken by the Authority’s court-appointed
receiver.  After unsuccessfully pursuing her  adminidrative
remedies, she sued the recever in his persond and officd
capacities, dleging wrongful termination in violation of the
Digrict's Comprehensive Merit Personnel Act, race
discrimination in violaion of Title VII and 42 U.S.C. § 1981,
sex discrimingtion in violation of Title VII, and deprivation of
due process in violation of 42 U.S.C. 8 1983. The digtrict court
granted summary judgment to the receiver on dl dams except
the due process one againg him in his officia capacity, which
the court dismissed without prgudice. Following the didrict
court’s denid of her motion to reinstate the due process clam,
aopdlant filed this gppedl. We now reverse the grant of
summary judgment to the receiver with regard to the Title VII
sex discrimination dam againg him in his officid capacity, but
affirmin al other respects

In 1995, under the auspices of Judge Graae of the D.C.
Superior Court, the D.C. Depatment of Public and Assisted
Housng entered into a settlement agreement to resolve a lawsuit
brought by plantiffs seeking sructurd reform of the agency.
Known as the Pearson Order, the agreement provided that the
court would appoint a receiver to run the agency for at least
three years and gave the receiver sgnificant power to restructure
the agency’s personnd. Pearson v. Kelly, No. 92-14030 (D.C.
Super. Ct. May 18, 1995). In part, the order provided:

As to employees who are not subject to collective
bargaining agreements, during the transition from the dart-
up of the recavership to the implementation of such
personne policies as the receiver shal inditute, such
employees rights as to bendfits compensation, and
termination (except as stated herein) shal be governed by
the Comprenensve Merit Personnd Act, D.C. Code § 1-
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601 et. seq. Upon the establishment by the receiver of
published personnd policies for the governing of
employees who are not subject to collective bargaining
agreements, these employees shdl be subject solely to the
personnd policies the receiver ddl inditute governing the
employees benefits, compensation and termination. The
personne policies established by the receiver for employees
who are nether at will employees, employess in ther
probationary period, nor subject to collective barganing
agreements (“permanent managerial civil service
employees’), shdl provide that these employees shal not
be terminated except for cause or misconduct or for non-
performance of duty or due to abolition of their position (as
these terms are defined by the receiver in the published
personnd policies).

Judge Graae appointed appellee David Gilmore as receiver.
For one of his fira moves, Gilmore hired a consulting group to
evaduate the importance of postions in the department—by then
renamed the “Housng Authority”—with annual sdlaries over
$48,000.

Appdlant Lucy Murray, an African-American woman, held
one such management position: Public Information
Officer/Chief of the Office of Public Information. According to
her job description, she was responsble for supervisng the
Office of Public Information, developing the Authority’s public
information drategy, acting as its principa advisor on public
afars, saving as its officid spokesperson, and carrying out
other responghilities related to these tasks. The consultants
determined that her posdition was “essentid,” explaining that “it
would appear that any wholesae turn-around of the agency may
require the function and resources of the Office of Public
Information.  Accordingly, it may be necessary to retain the
postion of Visud and Public Information Officer.”  Although
Gilmore did not know Murray persondly, he associated
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her—erroneoudy, as he now seems to concede—with a bad
public relations incident the agency had experienced before he
came on board.

In  September 1995, Gilmore created a new
postion—Director of Public Affars—and hired Arthur Jones,
an African-American male, to fill it. The parties debate whether
Gilmore publicized this pogtion prior to hiring Jones, but
Gilmore acknowledged at his depostion that he considered only
Jones for the pogtion. According to the new postion's job
description, Jones was respongble for supervising the Office of
Public Affairs (which had not existed prior to his gppointment
and of which he was the only member), developing the
Authority’s public information program, advisng the receiver
on public affars, serving as the Authority’s officia
spokesperson, and undertaking related tasks. Though Jones had
no housing experience, he had an extensive press background,
having served as a Deputy White House Press Secretary and as
the City of Bogton's Director of Communications.

Severd months later, in December 1995, Gilmore issued a
personnel manua which provided that the “receiver may reduce
the sze of the workforce, including by the abolition of positions,
when the recaelver determines that such action is necessary or
prudent.” Pursuant to the Pearson Order, the manud had the
effect of terminating the application of D.C.'s Comprehensive
Merit Personnd Act to Housng Authority employees. See
supra at 2-3.

The next month, Gilmore proposed a reduction-in-force
(RIF). If followed, the RIF would have diminated Sixteen
postions filled by eght African-American men (of whose
pogitions the consultants ranked four as critical, one as essential,
two as non-essential, and one as not needed), four African-
American women, induding Murray (all of whose postions
were ranked as essentia), two white men (with one position
ranked essential and the other non-essentid), and two white



5

women (with one postion ranked non-essential and the other
unnecessary). Gilmore's actuad RIF, however, departed from
this proposa. Ultimately, some postions were not diminated
and of the pogtions that were, most employees who had held
these pogtions ether accepted different jobs within the agency
or took voluntary retirement. Only three employees faced other
outcomes. An African-American man (whose postion was
ranked by the consultants as not needed) moved to a job at
another agency, and Murray and another African-American
woman (both of whose postions were ranked essentid) were
involuntarily terminated.

Twelve days after Murray’s departure, Gilmore changed
Jones's jab title from Director of Public Affars to Director of
Public Information. A few months after that, Gilmore added a
new employee—an “Information Management Specidist”—to
the Office of Public Informétion.

Under the personnd manud, terminated employees could
demand a hearing before an examiner, who would make a
recommendation to the receiver, who in turn had the find say.
Invoking this process, Murray promptly requested a hearing—a
request she reiterated in letters sent virtualy every month until
the summer of 1997 when, roughly a year and a haf after her
finng, she findly received her hearing. In support of her
wrongful termination claim, she argued that Gilmore trumped up
the RIF to judify her firing. Gilmore never actudly diminated
her position, Murray clamed, but ingead smply renamed it and
gave it to Jones, letting her go shortly thereafter. At the hearing,
a Housng Authority representative acknowledged that Jones's
and Murray’s pogtions were “functiondly equivdent’:  “they
both had the reporting to the head of the Agency”; “[t]hey both
had overdl responghility for the Office of Public Information”;
“they both were responsible for supervising the employees in
that officg’; and “[flindly, they each were the chief
spokesperson.”
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In summer 1998, a year after the hearing, the examiner
issued her recommendation, concluding that Gilmore had
functiondly replaced Murray with Jones and thus that “the RIF
as it affected Murray was a reorganization only on paper and
was only a vel for her discharge.” The examiner recommended
Murray's reingatement with back pay. Two years later, in
September 2000, Gilmore rejected this recommendation and
ingead upheld Murray’ s termination.

Perhaps because her internd appeal was progressing sowly,
Murray had meanwhile filed a complaint aleging race and sex
discrimination with the D.C. Department of Human Rights and
Loca Busness Development. The Department found probable
cause for sex discrimingtion, but since an African American had
replaced Murray it found no cause for race discrimination.
Murray dso sued Gilmore in the U.S. Digtrict Court for the
Didrict of Columbia Brought agand Gilmore in his
representative and individud capacities, her amended complaint
aleged violations of Title VI, 42 U.S.C. § 2000e-2; 42 U.S.C.
§ 1981; D.C.’s Comprehensve Meit Personnel Act, D.C. Code
88 1-601 to 1-636; and, pursuant to 42 U.S.C. § 1983, the Fifth
Amendment’s Due Process Clause.

The parties crossmoved for summary judgment. The
digtrict court denied Murray’s motion and, in fal 2002, granted
Gilmore's motion except with regard to Murray’s due process
dam agang Gilmore in his officid capacity. Murray v.
Gilmore, 226 F. Supp. 2d 179 (D.D.C. 2002), as amended, 231
F. Supp. 2d 82 (D.D.C. 2002). Finding Murray’s basis for the
due process dam difficuit to “glean,” the court “dismissed [that
dam] without prejudice subject to reconsideration at such time
as plantff is ale to dearly identify legd and factud bases for
proceeding on this clam,” id. a 190, and ordered the case
“taken off the active calendar of the Court,” id. at 191. Murray
moved to reindate the due process dam, but the court denied
the motion in ealy 2004, concduding tha “plantiff merdy
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restate{d] her factud dlegatiions’ and offered no new lega
theory. Murray v. Gilmore, No. 99-361 (D.D.C. Feb. 22, 2004).
Murray now appedls.

As an initid matter, Gilmore questions our jurisdiction to
review the issues decided in the didtrict court’s 2002 summary
judgment order.  According to Gilmore, the 2002 order
condtituted a find order for purposes of 28 U.S.C. § 1291, and
Murray's appeal was therefore untimely because she filed it
after the 2004 denid of reinstatement. See Fed. R. App. P. 3;
Fed. R. App. P. 4 (providing that if the district court issues an
gppedable find order, a party mud timely apped that order).
Murray seesthe 2002 order quite differently. That order was not
a find gppedable order, she argues, because rather than
sgnding the “find dispogtion of the case,” see Franklin v.
Digtrict of Columbia, 163 F.3d 625, 629 (D.C. Cir. 1998)
(noting that appeal “is to be deferred until find digpostion of
the case”), it left her due process dam unresolved. Gilmore
responds that the court gave a “final dispostion” of the due
process dam by dismissng it without prejudice. We agree with
Murray.

Under Ciralsky v. CIA, 355 F.3d 661 (D.C. Cir. 2004),
dismissd of an action without prgudice is a find digpodtion but
dismissal of a complaint without prejudice typicaly isvt. See
id. at 666-67 (determining that the digtrict court had dismissed
the action rather than just the complaint). Here, the district
court's decison to “digmiss [the due process dam| without
prejudice subject to reconsderation,” Murray, 226 F. Supp. 2d
at 190, was at most a dismissd of the due process portion of the
complaint. Had the court intended to dismiss the action, it
would have done more than just remove the case from its active
cdendar; it might, for example, have designated the 2002 order
as “find and appedable,” as did the Ciralsky didrict court, see
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Gilmore dso suggests that even if the didrict court
dismissed only the due process claim (rather than the action), the
dismissd was find because Murray could not refile it due to a
lapsed datute of limitations. Cf. id. at 666 n.1. But the district
court planly contemplated that Murray could reingtate her claim
“a such time as plantff is adle to dealy identify legd and
factud bases’ for her argument, Murray, 226 F. Supp. 2d at 190;
see also Murray, No. 99-361 (D.D.C. Feb. 22, 2004), leaving
Gilmore on notice not just of the clam, but of its continued
viadlity as wdl. The didtrict court's “dismissad” was thus akin
to a grant of leave to amend under Federal Rule of Civil
Procedure 15(c), which permits such amendments to relate back
to the origind filing date for statute-of-limitations purposes. Cf.
6A Wright, Miller & Kane, Federal Practice and Procedure §
1508 (2d. ed. 1990) (noting that “the policy underlying the
datute of limitations is in no way compromised” by permitting
anendment if “the defendant is given sufficdent notice of the
nature of the claim being asserted at the outset of the action”).
Because the statute of limitations thus posed no bar to Murray’s
refiling, the 2002 order was not a find, appeaable order, and
Murray properly waited untl after the 2004 denia of
reinstatement to apped.

Tuning to the meits of Murray’'s race and sex
discrimination claims, we review the digrict court's grant of
summary judgment de novo, viewing the evidence in the light
most favorable to Murray, and will affirm only if no reasonable
jury could find in her favor. E.g., Dunaway v. Int'| Bhd. of
Teamsters, 310 F.3d 758, 761 (D.C. Cir. 2002). To determine
whether a reasonable jury could find in Murray’s favor on her
Title VII and 42 U.S.C. § 1981 claims, we use the familiar
McDonnell Douglas framework. Murray must first make out a
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prima facie case. See McDonnell Douglas Corp. v. Green, 411
U.S. 792, 802 (1973). As Gilmore concedes, she has done so:
“(i) at the time [s]he was fired, [s]he was a member of the class
protected by” Title VII and section 1983; “(ii) [ghe was
otherwise qudified for the pogtion” of Officer/Chief of the
Office of Public Information; “(iii) [slhe was discharged by
respondent,” see Reeves v. Sanderson Plumbing Prods., Inc.,
530 U.S. 133, 142 (2000); and (iv) as we discuss later, evidence
uggests that another employee replaced her, see Sella v.
Mineta, 284 F.3d 135, 145-46 (D.C. Cir. 2002) (holding that a
plaintiff need not show as part of her prima facie case that her
replacement came from outside her protected class). This prima
fade showing shifts the burden of production to Gilmore,
requiring that he proffer a legitimate, nondiscriminatory reason
for fiing Murray. See McDonnell Douglas Corp., 411 U.S. a
802. Satisfying that burden, he claims he laid her off pursuant
to a bona fide RIF. At this point, then, the McDonnell Douglas
framework disappears, and we must decide whether a reasonable
jury could infer intentional discrimination from (1) the
plantiff's prima facie case (2) any evidence the plaintiff
presents to attack the employer’s proffered explanation for its
actions, and (3) any further evidence of discrimination that may
be avaladle to the plantiff (such as independent evidence of
discriminatory satements or attitudes on the part of the
employer).” Waterhouse v. District of Columbia, 298 F.3d 989,
992-93 (D.C. Cir. 2002) (quoting Akav. Washington Hosp. Ctr.,
156 F.3d 1284, 1289 (D.C. Cir. 1998) (en banc)). This boils
down to two inquiries. could a reasonable jury infer that the
employer’s given explanation was pretextua, and, if so, could
the jury infer that this pretext shidded discriminatory motives?

On the fird inquiry, Murray contends with respect to her
section 1981 dam that principles of collateral estoppel prevent
reconsderation of the hearing examiner’s conclusions, leaving
us bound by the examing’s finding that the RIF judification
was pretext. See United States v. Utah Constr. & Mining Co.,
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384 U.S. 394, 421-22 (1966) (holding that courts can give
preclusve effect to certain administrative proceedings); but see
Univ. of Tennessee v. Elliot, 478 U.S. 788 (1986) (holding that
no such precluson occurs in the Title VII context). But while
preclusve effect may sometimes attach to adminidrative
proceedings, we see no reason why it should attach to
proceedings where the examiner may only make
“recommendations’ and lacks power to issue binding judgments.
Cf. Restatement (Second) of Judgments § 27 (1982) (requiring
“vaid and find judgment” for issue precluson). Moreover,
Gilmore's role as the find decision-maker undoubtedly reduced
his incentive to litigate the case fully, not only by limiting his
concerns about the outcome of the adminidraive process but
adso by gving hm cause to suppose that should preclusion
atach at dl, it might attach to his find adminigtrative decison
rather than the examiner’s rglected recommendation. Seeid. 8
28(c) (dating that issue preclusion should not apply where “the
party sought to be precluded . . . did not have an adequate
opportunity or incentive to obtain a ful and far adjudication in
the initid action’); see also id. § 27 cmt. o (noting that if a
decison below is reversed on appedl, the appdlate “judgment is
conclusive between the parties’ in later litigation).

We nonetheless agree with Murray that a reasonable jury
could find Gilmore's proffered explanaion pretextua. Murray
offers plentiful evidence from which a jury could conclude tha
rather than functiondly diminaing the postion of Officer/Chief
of Public Information, Gilmore smply gave the postion a new
tite and tapped Jones to hold it. Not only are the job
decriptions of the two postions quite smilar, but a Housing
Authority representative tedtified at the adminidraive hearing
that the podtions were “functiondly equivdent”  Indeed,
immediaidy after Murray’s departure, Jones's title changed
from “Director of Public Affars’ to “Director of Public
Information.” Standing alone, such evidence easily creates a
materid issue of fact as to whether Gilmore's justification was
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pretextual. At oral argument, counse for Gilmore
acknowledged as much. After counsdl stated, “1 concede that .

. Obvioudy a Director of Public Reations and a Public
Information Officer have comparable, dual, functionaly
equivdent, overlapping responghilities” the court inquired,
“And from that . . . a reasonable jury could conclude that this
was pretext?” “l believe that's correct,” counsel responded.
Bolgering an dready adequate case, Murray points out that
Gilmore not only increased the budget of the Department of
Public Information, but also added another employee after
Murray left—two facts that support an inference that Gilmore
had no need to undertake an RIF within that Department in the
first place.

Of course, that a jury could infer pretext does not dways
mean that a jury could infer race or sex discrimination. As we
stated in Aka v. Washington Hospital Center, 156 F.3d 1284,
1291 (D.C. Cir. 1998) (en banc), “in some ingtances . . . the fact
that there are materid questions as to whether the employer has
given the rea explanation will not suffice to support an
inference of discrimination.” We gave two examples of such
dtuations.  where “the plaintiff cdls the employer’'s explanation
into quesion, but does so in a way that condusvdy
demondrates that the real explandtion for the employer’'s
behavior is not discrimination, but some other motivation” and
where “the plantiff has created only a weak issue of material
fact as to whether the employer’s explanation is untrue and there
is abundant independent evidence in the record that no
discrimination has occurred.” I1d. The Supreme Court endorsed
Aka’ sapproachin Reevesv. Sanderson Plumbing Products See
530 U.S. at 148 (udng the same examples in explaning when a
jury could not infer discrimination soldy from a plantiff's
prima facie case and showing of pretext). The Court explained,

Whether judgment as a matter of law is gppropriate in any
particular case will depend on a number of factors. Those
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indude the strength of the plantiff’ s prima facie case, the
probative value of the proof that the employer’s explanation
is fdse, and any other evidence tha supports the
employer's case and that properly may be considered on a
motion for judgment as ameatter of law.

Id. at 148-49.

Murray's two clams—race discrimination and  sex
discrimination—fare differently under this standard. Her race
discrimination dam, like the exceptions given in Reeves and
Aka, fals because even asuming pretext, Gilmore replaced
Murray, an African American, with Jones, also an African
American. While Murray can make out a prima facie case
despite such parity, see Sella, 284 F.3d at 145-46, a replacement
within the same protected class cuts drongly agangt any
inference of discrimination, see Brown v. Brody, 199 F.3d 446,
451 (D.C. Cir. 1999) (noting that a sex discrimination clam
based on denid of a laterd transfer “would be baseless because
two of the three employees sdlected for that transfer were
women’); cf. Rand v. CF Indus., 42 F.3d 1139, 1147 (7th Cir.
1994) (where same decison-maker hired and fired plaintiff
within span of two years, a jury could not draw an inference that
he engaged in age discrimination absent specific evidence of
animus); Lowe v. J.B. Hunt Transport, Inc., 963 F.2d 173, 174-
75 (8th Cir. 1992) (smilar).

This does not mean tha a jury could never infer
discrimination where the plaintiff was replaced by a member of
the same protected class. For example, suppose an employer
fired ten AfricantAmerican employees for pretextua reasons
and replaced them with nine whites and one African American.
Under these circumstances, the employee replaced by the
African American could mogt likey survive summary judgment
on a race disrimination dam. But Murray offers no such
evidence. She does point out that most “critica” or “essentid”
postions on the proposed RIF lig were occupied by African
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Americans, but we doubt a jury could find that particularly
persuasive absent evidence showing how many white and
African-American employees held “critical” or “essentid”
postions in the agency as a whole.  Similarly, the fact that the
only two employees from the proposed RIF list who were
involuntarily terminated were African Americans carries little
weight given that three-fourths of the listed RIF candidates were
African Americans, a proportion not chalenged by Murray as
itself discriminatory. Because we think no reasonable jury could
rely on this evidence to infer race discrimination given Murray’s
replacement by an African American, we will affirm the didtrict
court’'s dismissd of her Title VII and section 1981 race
discrimination dams.

We reach a different conclusion with respect to Murray’s
Title VII sex discriminaion dam. First, because her
replacement was a man, her prima facie case is stronger on that
dam. See Reeves, 530 U.S. at 148-49. Second, “the proof that
the employer’s explanation is fdse” id. at 149, was strong, and
we see no circumstances like those hypothesized in Aka and
Reeves that would preclude a rationd fectfinder from inferring
discrimination from pretext.  While the pretext may conced
other motives—such as that Gilmore thought the agency needed
a better spokesperson or distrusted Murray due to his inaccurate
belief that she had caused a prior press debacle—nothing in the
record demonstrates this anywhere near as “conclusvdy,” see
Aka, 156 F.3d at 1291; Reeves, 530 U.S. at 148, as inthe Eighth
Circuit decison cited in Aka, where the plantiff himsdf had
argued “that in fact the real reason he had been discharged was
that he had discovered that his firm was not in compliance with
Securities and Exchange Commisson rules and his employer
wished to cover the problem up.” See Aka, 156 F.3d at 1291
(describingRothmeier v. Investment Advisers, Inc., 85 F.3d 1328
(8th Cir. 1996)). Nor isthis a case with either a “weak issue of
materid fact as to whether the employer’s explanation is untrue’
or “adoundant independent evidence in the record that no
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discrimination has occurred,” let done both. See id.
(hypothesizing a case where the employer has a “strong record
of equal opportunity employment” with 40% of the workforce
made up of protected class members compared to a rdevant
labor market of only 10% protected class members).

Pointing out that he proposed diminding postions
occupied by both men and women, Gilmore argues that a
reasonable jury could not infer sex discrimination. But even
assuming those other actions were nondiscriminatory, we doubt
this could prevent a jury from infering sex discrimination in
Murray's case. Moreover, viewing the facts in Murray’s favor,
we think a reasonable jury could find that the RIF's outcome
supports rather than undermines her clam of sex discrimination.
Sixteen individuds, fewer than haf women, occupied the
positions identified for the RIF. When the dust settled, the only
two involuntarily separated were women.  While others left the
agency, including two men who retired and another who went to
a different agency, Gilmore points to nothing in the record that
would require a jury to infer that these men would have faced
involuntary separation otherwise.

In sum, Gilmore offers no reason, nor can we think of one,
that would necessarily prevent a reasonable jury from inferring
sex discrimination as to Murray if it found his proffered reason
for abalishing her postion pretextud. Murray’s Title VII sex
discrimingtion clam thus survives summay judgment.  Of
course, tha clam lies only agang Gilmore in his officd
capacity, as our case law dearly precludes a it agang him
individudly. See Gary v. Long, 59 F.3d 1391, 1399 (D.C. Cir.
1995).

V.

Murray has waived her remaining two clams. In order for

her dam under D.C.’s Comprehensve Meit Personne Act to
urvive summay judgment, she must demonstrate that her
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termination (for purposes of the Act) occurred at the time of
Jones's hiring rather than a the time of the RIF, since by the
latter time Gilmore had issued the personne manua that
(pursuant to the Pearson Order) ended the Act’s applicability to
Housng Authority employees like Murray. Because Murray’s
brief nowhere argues this point, she has waived the dam. See,
e.g., City of Waukesha v. EPA, 320 F.3d 228, 250 n.22 (D.C.
Cir. 2003) (per curiam) (argument inadequately raised in
opening brief is waived). Murray has smilarly waived her due
process dam by failing to argue that she has a conditutiondly
protected property interest in her job. Indeed, she nowhere
responds to Gilmore's assartion that employees terminated
pursuant to an RIF lack such aninterest. See id.; cf. Carducci v.
Regan, 714 F.2d 171, 177 (D.C. Cir. 1983) (noting that the
“premise of our adversarid system is that gppellate courts do not
gt as sdf-directed boards of legd inquiry and research, but
essentially as arbiters of lega questions presented and argued by
the parties before them”). Because none of Murray’s clams
agang Gilmore in his persond capacity remains dive, we leave
for another day the issue of whether, as Gilmore argues, court-
gppointed recelvers enjoy quas-judicid immunity in ther
persond capacity.

We reverse the didtrict court’s entry of summary judgment
for Gilmore with respect to Murray’'s Title VII  sex
discrimination dam agang hm in his officdd capacty and
remand for further proceedings. In al other respects, we affirm.

So ordered.



